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Malaise, Gordon

From: O'Malley, Jim

Sent:  Monday, August 04, 2003 3:48 PM

To: Malaise, Gordon

Subject: FW: Draft review: LRB 03-3006/P1 Topic: Worker's compensation changes

At this time we are not sure if there will be any additional amendments to Chapter 102 approved by the
Worker's Compensation Advisory Council (WCAC) for this legislative cycle. Although | discussed a few other
proposals with you during our recent telephone conversation, it does not appear that these will be included.
Following the meeting on July 28, 2003 a disagreement has developed between the members of the WCAG over
any additional amendments. The spokesman for the labor side of the WCAC specifically requested me to not
forward any more proposed amendments to you until after the disagreement is resolved. | am obligated to follow
this request. We hope that the WCAC will reach a final agreement within the next week.

The WCAC intended that the minimum $25 threshold amount should apply only to reasonableness of
fee,s. 102.16(2)(a), and necessity of treatment disputes, s. 102.16(2m) which are initially submitted to the WCD
for these respective determinations.S. 102.16(2) and (2m) provide for an ADR process for resolving
reasonableness of fee and necessity of treatment disputes without a request for a hearing as specified in s.
102.17. The WCAC did not intend the minimum threshold amount to apply to s. 102.16(1m) and/or s. 102.18(1)

(bg).

The WCAC also did not intend to have the minimum $25 threshold apply to requests for hearings under
s. 102.17.

On page 5 line 7of your draft please remove " sub.(1m)(a), or s. 102.17". On page 6 line 19 please
remove " sub. (1m)(b), or s. 102.17".The WCAC did not intend to impose the $25 minimum threshold to cases
submitted for settlement by compromise or stipulation ( s. 102.16-.(1m) ),and cases where hearing applications
were filed (s. 102.17 ).

The WCAC did not agree to extend the the time period to set aside, reverse or modify determinations
under s. 102.16(2)(f) and (2m)(e) based on the grounds of newly discovered evidence. The intent is to extend the
time to set aside, reverse or modify based on grounds of mistake.Extending the time period based on newly
discovered evidence was discussed at length. However, some members of the WCAC and the WCD staff
expressed concern that extending the time period based on newly discovered evidence may contribute to a
growing problem with some insurers not timely raising compensability as a defense which delays payments to
health care providers. }

For the amendment to s. 102.35 (1) | think your language as used in the draft that forfeitures may be
waived or reduced rather than rescinded is better language to use. Instead of creating a rule to establish the time
period could you draft language to require that the request for the waiver or reduction must be received by the
department within 45 days after the invoice is mailed? The current policy of the WCD is to allow a party 45 days
to challenge a forfeiture after the invoice for payment is mailed. | will fax a WC Insurance Letter with more
information about forfeitures later .

The timely payment of compensation for permanent partial disability ( PPD ) is very contentious in field
of worker's compensation. The drafting info/instructions for the proposed amendment to s. 102.32(6) as approved
by the WCAC were based on a proposal from management members. The drafting info/instructions | forwarded to
you were prepared by attorneys who represent employers and insurance carriers. | agree with you that the
provisions covering PPD payments are not too complex for statutory drafting. The proposed statutory language
and the rule in draft form | forwarded to you are preferred by the WCAC because of many problems that occur
with setting payment standards for PPD, and it is easier after problems are discovered for the WCAGC to amend a
rule than a statute.

I'will let you know as soon as | can of any additional amendments to Chapter 102. Thank you for your
help.

From: Mentkowski, Annie

Sent: Friday, July 25, 2003 2:16 PM

To: O'Malley, Jim

Subject: Draft review: LRB 03-3006/P1 Topic: Worker's compensation changes

Following is the PDF version of draft LRB 03-3006/P1 and drafter's note.
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AN AC to renumber and amend 102.32 (6); to amend 102.16 (1m) (a), 102.16 |

m) (b), 102.16 (2) (a), 102.16 (2) (), 102.16 (2m) (a), 102.16 (2m) (e), 102.18 (1)

(bg) 1.,102.18 (1) (bg) 2., 102.18 (1) (e), 102.31 (2) (a), 102.32 (6m), 102.35 (1),

102.81 (1) (a) and 102.82 (1); and #o create 102.32 (8) (d) of the stilitisy

—_—
relating to: making various changes in the worker’s compensation law and

granting rule-making authority.

Analysis by the Legislative Reference Bureau

This bill makes various changes relating to the worker’s compensation law, as
administered by the Department of Workforce Development (DWD).

Payment of benefits

Current law requires a party that has been ordered to pay an award of worker’s
compensation to pay the award within 21 days after DWD mails a copy of the order
to the party’s last—known address, unless any party files a petition for review of the
decision. This bill requires a party that has been ordered to pay an award of worker’s
compensation to pay the award within those 21 days, unless that party files a petition
for review of the decision.

Current law requires worker’s compensation for permanent disability that
results from an injury for which the employer or insurer concedes liability and that
is based on a minimum permanent disability rating promulgated by DWD by rule to
begin within 30 days after the end of the employee’s healing period or within 30 days
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after the employer or insurer receives a medical report that provides a permanent
disability rating, whichever is later. Current law also requires worker’s
compensation for permanent disability that results from an injury for which the
employer or insurer does not concede liability or that is based on a permanent
disability rating that is above a minimum permanent disability rating promulgated
by DWD by rule to begin within the later of those 30—day periods, unless the
employer or insurer requests the employee to undergo an independent medical
examination, in which case that compensation must begin within 30 days after the
employer or insurer receives a report of the examination or within 90 days after the
date of the request for examination, whichever is earlier.

This bill eliminates those payment requirements and instead requires worker’s
compensation for permanent disability to begin as follows:

1. Within 30 days after the end of the employee’s healing period, if the employer
or insurer concedes liability for the injury and if the extent of the permanent
disability can be determined based on a minimum permanent disability rating
promulgated by DWD by rule without a medical report that provides the basis for
permanent disability rating.

2. Within 30 days after the employer or insurer receives a medical report tha —'\3 ¢ wlea

provides a permanent disability rating, if the employver or insurer concedes liabilit

for the injury, but (disputestk ent-of-the-permanen s~or-H)the extent o >
the permanent disability can cal report that\ Dvp
provides the basis for a permanent disability rating. DAL TH
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dent medifal examjnation of #ie em empldoe
eeiyg such/A report within 90days after req/Stimgtheexaminabionwithin-90
do er 1 L for-tho-exami - the employer or insurer concedes
liability for the injury but disputes thelpermanent digability rating-previded—in—a
medi i % A, ANYe Y <%
Under current law, DWD may direct an employer.or an employer’s insurer to
pay unaccrued compensation to an injured employee in advance if DWD determines
that the advance payment is in the best interest of the‘injured employee. This bill
specifies that DWD may direct advance payment only of unaccrued compensation for
permanent disability. -

0 ale ays a aVa -

Reasonableness of fees and necessity of treatment disputes

Under current law, DWD has jurisdiction to resolve a dispute between a health
service provider and an insurer or self-insured employer over the reasonableness of
any health service fee charged by the health service provider for services provided
to an injured employee who claims worker’s compensation benefits or over the
necessity of any treatment provided to the employee. This bill prohibits a health
service provider from submitting a fee dispute or a dispute over necessity of
treatment to DWD before all treatment by the health service provider for the
employee’s injury has ended if the amount in controversy, whether based on a single
charge or a combination of charges for one or more days of service, is less than $25.
After all treatment has ended, a health service provider may submit any fee dispute
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or dispute over necessity of treatment to DWD, regardless of the amount in
controversy.

Under current law, DWD may set aside, reverse, or modify a determination as
to the reasonableness of a health service fee charged by a health service provider for
services provided to an injured employee who claims worker’s compensation benefits

J or as to the necessity of any treatment provided to such an employee within 30 days

after the determination. This bill permits DWD to set aside, reverse, or modify a
etermination within 60 days after the determination on the grounds of mistake.

2003 — 2004 Legislature

ninsured employer payments

Under current law, if an employee of an employer that is not insured or
. self-insured as required by the worker’s compensation law suffers an injury for
which the employer is liable under that law, DWD or a reinsurer retained by DWD
must pay to the injured employee or the employee’s dependents benefits in an
amount equal to the worker’s compensation that is owed by the uninsured employer,
and the uninsured employer must reimburse DWD for the amount of benefits paid,
less any amounts that the employee repays DWD from any compensation recovered
from the uninsured employer or a third party. This bill requires an uninsured
employer, in addition, to reimburse DWD for any expenses paid by DWD in
administering the employee’s claim.

Program administration

Current law requires employers that are subject tolthe worker’s compensation
aw to keep records of all accidents causing death or disapility of an employee while
performing services growing out of and incidental to th| employee’s employment;
requires insurers and self-insured employers to keep recprds of all payments made
under the worker’s compensation law; and requires repdrts based on those records
to be furnished to DWD at the times and in the manner ak DWD may require by rule
or general order. An employer or insurer that fails to keep those records or to make
those reports is subject to a forfeiture of not less than $10 nor more than $100 for each
offense. This bill permits DWD to waive or reduce a forfeiture imposed for failure
to keep those records or to make those reports if the employer or insurer requests a
waiver or reduction of the forfeiture within ethmre-periad 10 Boestaplished DWWl
and shows that the violation was due to mistake or an absence of information.

Under current law, if an insurer cancels or terminates a worker’s compensation
insurance policy, the insurer must provide notice of the cancellation or termination
to DWD or, if DWD so provides by rule, to the Wisconsin Compensation Rating
Bureau (WCRB), which is a rate service organization licensed by the Commissioner
of Insurance to establish worker’s compensation premium rates. Currently, notice
of cancellation or termination of a worker’s compensation insurance policy may be
served personally on DWD at its office in Madison or sent to DWD or WCRB by
certified mail or facsimile machine transmission. This bill permits that notice, in
addition, to be send to DWD or WCRB by electronic mail or by any electronic,
magnetic, or other medium approved by DWD.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

—T102716 (Im) (a) of the statutes is amended to read‘/\

102.16 (1m) (a) If Subject to sub. (2) (a), if an insurer or self-ingdfed employer

concedes by compromise under sub. (1) or stipulation under s. 10Z.18 (1) (a) that the
insuxer or self-insured employer is liable under this chaptef for any health services

provided tq an injured employee by a health servige/provider, but disputes the

reasonableness of the fee charged by the health #ervice provider, the department
may include in its ords conﬁrmiﬁg the comppbmise or stipulation a determination
as to the reasonableness of the fee or the dgfartment may notify, or direct the insurer
or self-insured employer to not {y, the Wealth service provider under sub. (2) (b) that

the reasonableness of the fee is in digpute.

SECTION 2. 102.16 (1m) (B of the sbgtutes is amended to read:
102.16 (1m) (b) I Subjéct to sub. (2m) (a)Nf an insurer or self-insured employer
concedes by compromise¢/under sub. (1) or stipulation under s. 102.18 (1) (a) that the
insurer or self-insufed employer is liable under this thapter for any treatment
provided to an igfjured employee by a health service provider, but disputes the

necessity of the treatment, the department may include in its orde confirming the

cbmpromie or stipulation a determination as to the necessity of the treatment or the

depari#hent may notify, or direct the insurer or self-insured employer to notify, the
heglth service previder under sub—2s-that the nevessityofthetreatment is in

ol -
vo SANRAEC

SECTION 3. 102.16 (2) (a) of the statutes is amended to read:
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SECTION 3

102.16 (2) (a) The Except as provided in this paragraph, the department has

Jurisdiction under this subsection, sub. (1m) (a), and s. 102.17 to resolve a dispute
between a health service provider and an insurer or self-insured employer over the
reasonableness of a fee charged by the health service provider for health services
provided to an injured employee who claims benefits under this chapter. A health

service provider may not submit a fee dispute to the department under this

/102 V]l?‘ before all treatment by tHe health service

provider of the employee’s injury has ended if the amount in controversy, whether
based on a single charge or a combination of charges for one or more days of service,

is less than $25. After all treatment by a health service provider of an employee’s

injury has ended, the health service provider may submit any fee dispute to the

department, regardless of the amount in controversy. The department shall deny

payment of a health service fee that the department determines under this
subsection, sub. (1m) (a), or s. 102.18 (1) (b) to be unreasonable.

(am) A health service provider and an insurer or self~insured employer that
are parties to a fee dispute under this subsection are bound by the department’s
determination under this subsection on the reasonableness of the disputed fee,
unless that determination is set aside on judicial review as provided in par. (f). A
health service provider and an insurer or self-insured employer that are parties to
a fee dispute under sub. (1m) (a) are bound by the department’s determination under
sub. (1m) (a) on the reasonableness of the disputed fee, unless that determination is
set aside or ﬁlodiﬁed by the department under sub. (1). An insurer or self-insured
employer that is a party to a fee dispute under s. 102.17 and a health service provider
are bound by the department’s determination under s. 102.18 (1) (b) on the

reasonableness of the disputed fee, unless that determination is set aside, reversed,
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SECTION 3
or modified by the department under s. 102.18 (3) or by the commission under s.

102.18 (3) or (4) or is set aside on judicial review under s. 102.23.

SECTION 4. 102.16 (2) (f) of the statutes is amended to read:

102.16 (2) (f) The Within 30 days after a determination under this subsection,
the department may set aside, reverse, or modify a-determinationunder this
subseetion-within-30-days-after the date-of the determination for any reason that the

department considers sufficient. Within 60 days after a determination under this

subsection, the department may set aside, reverse, or modify the determination on
grounds of mistake. A health service provider, insurer, or self-insured employer that

is aggrieved by a determination of the department under this subsection may seek
judicial review of that determination in the same manner that compensation claims
are reviewed under s. 102.23.

SECTION 5. 102.16 (2m) (a) of the statutes is amended to read:

102.16 (2m) (a) The Except as provided in this paragraph, the department has
jurisdiction under this subsection, sub. (1m) (b), and s. 102.17 to resolve a dispute
between a health service provider and an insurer or self-insured employer over the
necessity of treatment provided for an injured e’mployee who claims benefits under

this chapter. A health service provider may not submit a dispute over necessity of

treatment to the department under this subsectio 1 b before

all treatment by the health service provider of the employee’s injury has ended if the
amount in controversy, whether based on a single charge or a combination of charges

for one or more days of service, is less than $25. After all treatment by a health

service provider of an employee’s injury has ended, the health service provider may

submit any dispute over necessity of treatment to the department. regardless of the

amount in controversy. The department shall deny payment for any treatment that
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the department determines under this subsection, sub. (1m) (b), or s. 102.18 (1) (b)
to be unnecessary. |

(am) A health service provider and an insurer or self-insured employer that
are parties to a dispute under this subsection over the necessity of treatment are
bound by the department’s determination under this subsection on the necessity of
that treatment, unless that determination is set aside on judicial review as provided
in par. (e). A health service provider and an insurer or self-insured employer that
are partjes to a dispute under sub. (1m) (b) over the necessity of treatment are bound
by thevdepartment’s determination under sub. (Im) (b) on the necessity of that
treatment, unless that determination is set aside or modified by the department
under sub. (1). An insurer or self-insured employer that is a party to a dispute under
8. 102.17 over the necessity of treatment and a health service provider are bound by
the department’s determination under s. 102.18 (1) (b) on the necessity of that
treatment, unless that determination is set aside, reversed or modified by the
department under s. 102.18 (3) or by the commission under s. 102.18 (3) or (4) or is
set aside on judicial review under s. 102.23.

SECTION 6. 102.16 (2m) (e) of the statutes is amended to read:

102.16 2m) (e) The Within 30 ‘days after a determination under this
subsection, the department may set aside, reverse, or modify a-determinationunder
this-subsection within-30 days-after the date-of the determination for anv reason that

the department considers sufficient. Within 60 days after a determination under
this Subsection, the department may set aside, reverse, or modify the determination

on grounds of mistake. A health service provider, insurer, or self-insured employer

that is aggrieved by a determination of the department under this subsection may
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seek judicial review of that determination in the same manner that compensation

claims are reviewed under s. 102.23.

102.18 (1) (bg) 1. If Subject to s. 102.16 (2) (a), if the department finds undep-

par. (b) that an insurer or self-insured employer is liable under this chapter fof any

health servicésprovided to an injured employee by a health service providér, but that

the reasonableness\sf the fee charged by the health service providepfs in dispute, the

department may include in its order under par. (b) a detérmination as to the
reasonableness of the fee or the department may nojify, or direct the insurer or

self~insured employer to notify, theealth servige/provider under s. 102.16 (2) (b)

that the reasonableness of the fee is in didpute.

SECTION 8. 102.18 (1) (bg) 2. of th€ statutes is amended to read:

102.18 (1) (bg) 2. If Subject te’s. 102.16 (2m) (a\if the department finds under

par. (b) that an employer opAhsurance carrier is liable dnder this chapter for any

treatment provided to af injured employee by a health service d ovider, but that the
necessity of the #featment is in dispute, the department may inclsde in its order

under parAb) a determination as to the necessity of the treatment or the % epartment

may’notify, or direct the employer or insurance carrier to notify, the health Service

—“provider under s. 192-16(2m)-b)-that-the necessi s in dispute™

SECTION 9. 102.18 (1) (e) of the statutes is amended to read:

102.18 (1) (e) Except as provided in s. 102.21, if the department orders a party
to pay an award of compensation, the party shall pay the award no later than 21 days
after the date on which the order is mailed to the last—known address of the party,
unless a the party files a petition for review under sub. (3). This paragraph applies

to all awards of compensation ordered by the department, whether the award results
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from a hearing, the default of a party, or a compromise or stipulation confirmed by
the department.

SECTION 10. 102.31 (2) (a) of the statutes is amended to read:

102.31 (2) (a) No party to a contract of insurance may cancel it the contract
within the contract period or terminate or not renew it the contract upon the
expiration date until a notice in writing is given to the other party fixing the proposed
date of cancellation or declaring that the party intends to terminate or does not
intend to renew the policy upon expiration. Excépt as provided in par. (b), when an
insurance company does not renew a policy upon expiration, the nonrenewal is not
effective until 60 days after the insurance company has given written notice of the
nonrenewal to the insured employer and the department. Cancellation or
termination of a policy by an insurance company for any reason other than
nonrenewal is not effective until 30 days after the insurance company has given
written notice of the cancellation or termination to the insured employer and the
department. Notice to the department may be given either by personal service of the

notice upon the department at its office in Madison ez, by sending the notice by

faesimile-machine transmission or certified mail addressed to the department at its

office in Madison, or by transmitting the notice to the department at its office in

- Madison by facsimile machine transmission, electronic mail, or any electronic,

magnetic, or other medium approved by the department. The department may
provide by rule that the notice of cancellation or termination be given by-eertified

mail-or faesimile-machine transmission to the Wisconsin compensation rating

bureau rather than to the department and that the notice of cancellation or

termination be given to the Wisconsin compensation rating bureau by certified mail,
facsimile machine transmission, electronic mail, or other medium approved by the




2003 — 2004 Legislature -10- LRB-3006/P1
GMM:wlj:pg
SECTION 10

department after consultation with the Wisconsin compensation rating bureau.

Whenever the Wisconsin compensation rating bureau receives such a notice of
cancellation or termination it shall immediately notify the department of the notice
of cancellation or termination.

SECTION 11. 102.32 (6) of the statutes is renumbered 102.32 (6) (a) and

amended to read:

@) -
(b) Subject to par. 1@, if the employer or the employer’s insurer concedes

liability and-thatis for an injury that results in permanent disability and if the extent

of the permanent disability can be determined based on a minimum permanent
disability rating promulgated by the department by rule without a medical report

the provides the basis for that rating, compensation for permanent disability shall

begin within 30 days after thd of the employee’s healing period ez,

he employer or the employer’s insurer concedes

liability for an injury that results in permanent disability. but s t

C_\_m perwranent dissh jlij;;g;—ei..b_f}' the extent of the permanent disability cannot be

determined without a medical report that provides the basis for a minimum

permanent disability rating promulgated by the department by rule, compensation

for permanent disability shall begin within 30 days after the employer or the

employer’s insurer receives a medical report that provides a permanent disability
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(e) Payments for permanent disability, including payments based on minimum
permanent disability ratings promulgated by the department by rule, shall continue |
on a monthly basis and shall accrue and be payable between intermittent periods of
temporary disability so long as the employer or insurer knows the nature of the
permanent disability.

| SECTION 12. 102.32 (6) (d) of the statutes is created to read:
he-employer’s-insurer cancedes liability for

results in permanent disability, but disputes the permanent

102.32 (6) (d)

<

sability

ating provided in a medical report submitted under par. (c), the e oyer or insurer

\nay, within 30 days after receiving the medical report, r€quest the employee tp

bmit to an examination under s. 102.13 (1) (a)yUnless an examination under 4.

102.33 (1) (a) has previously been perférmed. Compensation for permanei]t
disabiliy shall begin within 30 day€ after the employer or insurer receives the repoft

df the exalyination, excepft that, if the employer or insurer does not receive a repott

df the examjpefion within 90 days after the request for the examination\,

gompens dtion o permanes dtanbilitr-sha -—-x—w" FFItin 90 Uy ofter thre—a SH !
| \‘2 nkAxamination./ /) T\’\D. éz?c k‘w\m\‘ AN cx\\ YrU\\"t\w\sq\_’g Y »«\S-b
(/w C \’erw\w\ \«-\3 \h\h-?f’\ Lﬁ\nr\s?eg\ r,a\*\m QW ¥Q"N\0‘\he~'\\’ C\\ g«\w \ \’\/ s\ \\
&,%\\,\ N tasg 5 - WradA Y\'\& Q'MY\O\)CC o e Ly :QA%
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SECTION 13
SECTION 13. 102.32 (6m) of the statutes is amended to read:
102.32 (6m) The department may direct an advance on a payment of unaccrued

compensation for permanent disability or death benefits if the department

determines that the advance payment is in the best interest of the injured employee
or the employee’s dependents. In directing the advance, the department shall give

the employer or the employer’s insurer an interest credit against its liability. The

— - ‘ ’
credit shall be computed at 7%. 1S days affer nobia & Mo bocCedinee 1o
™M eNed Yo Wae oeegloyecor Wngunes

SECTION 14. 102.35 (1) of the statutes is amended to read: c 0'"\\’ oy S

102.35 (1) Every employer and every insurance company tlat fails to keep the

records or to make the reports required by this chapter or thht knowingly falsifies
such records or makes false reports shall forfeit to the state not less than $10 nor

more than $100 for each offense. The department may whive or reduce a forfeiture

imposed under this subsection if the employer or insur!nce company that violated

SECTION 15. 102.81 (1) (a) of the statutes is amended to read:

102.81 (1) (a) If an employee of an uninsured employér, other than an employee
who is eligible to receive alternative benefits under s. 102.28 (3), suffers an injury for
which the uninsured employer is liable under s. 102.03, the department or the

department’s reinsurer shall pay to or on behalf of the injured employee or to the

employee’s dependents an amount equal to the compensation owed them by the
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uninsured emplbyer under this chapter except penalties and interest due under ss.
102.16 (3), 102.18 (1) (b) and (bp), 102.22 (1), 102.35 (3), 102.57, and 102.60.
SECTION 16. 102.82 (1) of the statutes is amended to read:
102.82 (1) An uninsured empioyer shall reimburse the department for any
payment made under s. 102.81 (1) to or on behalf of an employee of the uninsured

employer or to an employee’s dependents and for any expenses paid by the

department in administering the claim of the employee or de endents, less amounts

repaid by the employee or dependents under s. 102.81 (4) (b). The reimbursement

owed under this subsection is due within 30 days after the date on which the

department notifies the uninsured employer that the reimbursement is owed.

Interest shall accrue on amounts not paid when due at £he rate of 1% per month.
SECTION 17. Initial applicability.

(1) FEE DISPUTES AND NECESSITY OF TREATMENT DISPUTES.

(a) The treatment of sectioné 102.16 (\IMWW'(Z) (a){ and (2m) (a)@jﬁ'
m of the statutes first applies to fee disputes and necessity of

treatment disputes submitted to the department of workforce development on the

effective date of this péragraph.

(b) The treatment of section 102.16 (2) (f) and (2m) (e) of the statutes first
applies to fee dispute and necessity of treatment dispute determinations made by the
department of workforce development 30 days before the effective date of this
paragraph.

(2) PAYMENT OF AWARDS. The treatment of section 102.18 (1) (e) of the statutes
first applies to orders awarding worker’s compensation mailed to a party on the

effective date of this subsection.
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(3) PERMANENT DISABILITY PAYMENTS. The renumbering and amendment of

section 102.32 (6) of the statute eati ecti 02.3 e _,]_)L-

and the treatment of section 102.32 (6m) of the statutes first apply to compensation

for permanent disability that becomes due on the effective date of this subsection.

SEcCTION 18. Efféctive date.

(1) This act takes effect on January 1, 2004, or on the day after publication,

whichever is later.
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(INSERT 4-1)

¥

SECTION J3 102.13 (1) (a) of the statutes is amended to read:

102.13 (1) (a) Except as provided in sub. (4), whenever compensation is claimed
by an employee, the employee shall, upon the written request of the employee’s
employer or worker’s compensation insurer, submit to reasonable examinations by
physicians, chiropractors, psychologists, dentists, physician assistants, advanced
practice nurse prescﬁbers, or podiatrists provided and paid for by the employer or

insurer. No employee who submits to an examination under this paragraph is a
‘patient of the examining physician, chiropractor, psychologist, dentist, physician
assistant, advanéed practice nurse prescriber, or podiatrist for any purpose other
than for the purpose of bringing an action under ch. 655, unless the employee

specifically requests treatment from that physician, chiropractor, psychologist,

dentist, physician assistant, advanced practice nurse prescriber, or podiatrist.

History: 1973 c. 272, 282; 1975 %47; 1977 ¢. 29; 1979 ¢. 102 5. 236 (3); 1979 ¢. 278; 1981 ¢. 92; 1983 a. 98, 279; 1985 a. 83; 1987 a. 179; 1989 a, 64,359; 1991 a. 85;

e s 3§ECTION . 102.13 (1) (b) (intro.) of the statutes is amended to read:

102.13 (1) (b) (intro.) An employer or insurer who requests that an employee
submit to reasonable examination under par. (a) or (am) shall tender to the employee,
before the examination, all necessary expenses including transportation expenses.
The employee is entitled to have a physician, chiropractor, psychologist, dentist,
physician assistant, advanced practice nurse prescriber, or podiatrist provided by
himself or herself present at the examination and to receive a copy of all reports of
the examination that are prepared by the examining physician, chiropractor,
psychologist, podiatrist, dentist, physician assistant, advanced practice nurse
prescriber, or vocational expert immediately upon receipt of those reports by the

employer or worker’s compensation insurer. The employee is also entitled to have
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a translator provided by himself or herself present at the examination if the
employee has difficulty speaking or understanding the English language. The

employer’s or insurer’s written request for examination shall notify the employee of

all of the following:

1993 a. 81; 1997 a. 38. .
SECTION . 102.13 (1) (b) 1. of the statutes is amended to read:

History: 1973 c. 272, 282; 1975 cgﬁ 1977 ¢. 29; 1979 ¢. 10255, 236 (3); 1979 c. 278; 1981 c. 92; 1983 a. 98, 279; 1985 a. 83; 1987 a, 179; 1989 a. 64, 359; 1991 a, 85;

102.13 (1) (b) 1. The proposed date, time, and place of the examination and the

identity and area of specialization of the examining physician, chiropractor,

psychologist, dentist, podiatrist, physician assistant, advanced practice nurse
prescriber, or vocational expert.

History: 1973 c. 272, 282; 1975 0%1977 €. 29,1979 ¢. 1025. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a, 98, 279; 1985 a. 83; 1987 a, 179; 1989 a. 64, 359; 1991 a. 85;
1993 a. 81; 1997 a. 38.

SECTION ’4, 102.13 (1) (b) 3. of the statutes is amended to read:

102.13 (1) (b) 3. The employee’s right to have his or her physician, chiropractor,
psychologist, dentist, physician assistant, advanced practice nurse prescriber. or
podiatrist present at the examination.

History: 1973 c. 272, 282; 1975 CWQW €. 29;1979 ¢. 102'5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a. 98, 279; 1985 a. 83; 1987 a. 179; 1989 a. 64, 359; 1991 a. 85;
1993 a. 81; 1997 a. 38.

SECTION ﬁ 102.13 (1) (b) 4. of the statutes is amended to read:

102.13 (1) (b) 4. The employee’s right to receive a copy of all reports of the
examination that are prepared by the examining physician, chiropractor,
psychologist, dentist, podiatrist, physician assistant, advanced practice nurse
prescriber, or vocational expert immediately upon receipt of these reports by the
employer or worker’s compensation insurer.

History: 1973 c. 272, 282; 1975 c. 4/ 1977 ¢. 29; 1979 ¢. 102 5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a, 98, 279; 1985 a. 83; 1987 a. 179; 1989 a. 64, 359; 1991 a. 85;
1993 a. 81; 1997 a. 38.

SECTIONf8. 102.13 (1) (d) 1. of the statutes is amended to read:

102.13 (1) (d) 1. Any physician, chiropractor, psychologist', dentist, podiatrist,

physician assistant, advanced practice nurse prescriber, or vocational expert who is
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present at any examination under par. (a) or (am) may be required to testify as to the

results thereof of the examination.

1993 a. 81; 1997 a. 38.

SECTION f§. 102.13 (1) (d) 2. of the statutes is amended to read:

History: 1973 c. 272, 282; 1975 CVQW ©.29;1979 ¢.102 5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a, 98, 279; 1985 a. 83; 1987 a. 179; 1989 a, 64, 359; 1991 a. 85;

102.13 (1) (d) 2. Any physician, chiropractor, psychologist, dentist, physician

assistant, advanced practice nurse preseriber, or podiatrist who attended a worker’s
compensation claimant for any condition or complaint reasonably related to the
condition for which the claimant claims compensation may be required to testify

before the department when i the department so directs.

History: 1973 c. 272, 282; 1975 31977 ¢. 29; 1979 ¢. 102 5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a. 98, 279; 198’5 a. 83; 1987 a. 179; 1989 a. 64, 359; 1991 a, 85;
s LT SéECTIONaﬁﬂ 102.13 (1) (d) 3. of the statutes is amended to read:

102.13 (1) (d) 3. Notwithstanding any statutory provisions except par. (e), any
physician, chiropractor, psychologist, dentist, physician assistant, advanced
practice nurse prescriber, or podiatrist attending a worker’s compensation claimant
for any condition or complaint reasonably related to the condition for which the
claimant claims compensation may furnish to-the employee, employer, worker’s

compensation insurer, or the department information and reports relative to a

compensation claim.

History: 1973 c. 272, 282; 1975 ¢, 147; 1977 ¢. 29; 1979 ¢. 102 5. 236 (3); 1979 ¢. 278; 1981 c. 92; 1983 a. 98, 279; 1985 a. 83; 1987 a. 179; 1989 a. 64, 359; 1991 a. 85;
SECTION

TS . 102.13 (1) (d) 4. of the statutes is amended to read:
102.13 (1) (d) 4. The testimony of any physician, chiropractor, psychologist,
dentist, physician assistant, advanced practice nurse prescriber, or podiatrist who
is licensed to practice where he or she fesides or practices in any state and the

testimony of any vocational expert may be received in evidence in compensation
proceedings.

History: 1973 c. 272, 282; 1975 ¢. 147; 1977 ¢. 29; 1979 c. 102 5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a. 98, 279; 1985 a. 83; 1987 a. 179; 1989 a. 64, 359; 1991 a. 85;
1993 a. 81; 1997 a. 38.
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SECTION m 102.13 (2) (a) of the statutes is amended to read:

102.13 (2) (a) An employee who reports an injury alleged to be work—related
or files an application for hearing waives any physician—patient,
psychologist-patient or chiropractor-patient privilege with respect to any condition
or complaint reasonably related to the condition for which the employee claims
compensation. Notwithstanding ss. 51.30 and 146.82 and any other law, any
physician, chiropractor, psychologist, dentist, podiatrist, physician assistant,
advanced practice nurse prescriber, hospital, or health care provider shall, within a
reasonable time after written request by the employee, employer, worker’s
compensation insurer, or department or its representative, provide that person with
any information or written material reasonably related to any injury for which the
employee claims compensation.

History: 1973 ¢. 272, 282; 1975 c, 147; 1977 ¢. 29; 1979 ¢. 102 5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 a. 98, 279; 1985 a. 83; 1987 a. 179; 1989 a, 64, 359; 1991 a, 85;
1993 a. 81; 1997 a. 38.

SEcTION {A. 102.13 (3) of the statutes is amended to read:

102.13 (3) If 2 or more physicians, chiropractors, psychologists, déntists,‘
physician assistants, advanced practice nurse prescribers, or podiatrists disagree as
to the extent of an injured employee’s temporary disability, the end of an employee’s
healing period, an employee’s ability to return to work at suitable available
employment, or the necessity for further treatment or for a particular type of
treatment, the department may appoint another physician, chiropractor,
psychologist, dentist, physician assistant, advanced practice nurse prescriber. or
podiatrist to examine the employee and render an opinion as soon as possible. The
department shall promptly notify the parties of this appointment. If the employee
has not returned to work, payment for temporary disability shall continue until the

department receives the opinion. The employer or its insurance carrier or both shall
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pay for the examination and opinion. The employer or insurance carrier or both shall
receive appropriate credit for any overpayment to the employee determined by the

department after receipt of the opinion.

History: 1973 c. 272, 282; 1975 c. 147; 1977 c. 29; 1979 ¢. 102 5. 236 (3); 1979 c. 278; 1981 c. 92; 1983 2. 98, 279; 1985 a. 83; 1987 a, 179; 1989 a. 64, 359; 1991 a, 85;
1993 a. 81; 1997 . 38,
: (END OF INSERT)

(INSERT 8-2)

SECTION 1&. 102.17 (1) (d) of the statutes is renumbered 102.17 (1) (d) 1. and
amended to read:
102.17 (1) (d) 1. The contents of certified medical and surgical reports by

physicians, podiatrists, surgeons, dentists, psychologists, physician assistants,
advanced practice nurse prescribers, and chiropractors licensed in and practicing in

this state, and of certified reports by experts concerning loss of earning capacity
under s. 102.44 (2) and (3), presented by a party for compensation constitute prima
facie evidence as to the matter contained in them those reports, subject to any rules
and limitations the departmént prescribes.  Certified reports of physicians,
podiatrists, surgeons, dentists, psychologists, physician assistants, advanced
practice nurse prescribers, and chiropractors, wherever licensed and practicing, who
have examined or treated the claimant, and of experts, if the practitioner or expert
consents to subjeet-himselfor-herself being subjected to cross—examination also
constitute prima facie evidence as to the matter contained in them those reports.
Certified reports of physicians, podiatrists, surgeons, psychologists, physician
assistants, advanced practice nurse prescribers, and chiropractors are admissible as
evidence of the diagnosis, necessity of the treatment, and cause and extent of the
disability. Certified reports by doctors of dentistry are admissible as evidence of the

diagnosis and necessity for of treatment but not of disability. Any physician,
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podiatrist, surgeon, dentist, psychologist, -chiropractor, physician assistant,
advanced practice nurse prescriber, or expert who knowingly makes a false
statement of fact or opinion in such a certified report may be fined or imprisoned, or

both, under s. 943.395.

2. The record of a hospital or sanatorium in this state operated-by—any

that is satisfactory to the
department, established by certificate, affidavit, or testimony of the supervising
officer er of the hospital or sanitorium, any other person having charge of such
records the record, or of a physician, podiatrist, surgeon, dentist, psychologist,
physician assistant, adyanced practice nurse prescriber, or chiropractor to be the
record of the patient in question, and made in the regular course of examination or
treatment of such the patient, constitutes prima facie evidence in-any worker’s
t—:empeﬁsatma—pmeeedmg as to the matter contained in i the record, to the extent
that it the record is otherwise competent and relevant.

3. The department may, by rule, establish the qualifications of and the form
used for certified reports submitted by experts who provide information concerning
loss of earning capacity under s. 102.44 (2) and (3). The department may not admit
into evidence a certified report of a practitioner or other expert or a record of a
hospital or sanatorium that was not filed with the department and all parties in
interest at least 15 days before the date of the hearing, unless the department is

satisfied that there is good cause for the failure to file the report.

History: 1971 c. 148; 1971 ¢. 213 5. 5; 1973 ¢. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 ¢. 29, 195, 273; 1979
€. 278;1981 ¢. 92, 314; 1981 ¢. 317 s. % 1981 c. 380; 1981 c. 391 5. 211; 1985 a. 83; 1989 a. 64, 139, 359; 1991 a. 85; 1993 a. 81, 492;1995 a. 27, 117; 1997 a. 38, 191,

237; 1999 a. 9; 2001 a, 37. .
SecTION 3. 102.17 (1) (e) of the statutes is amended to read:
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102.17 (1) (e) The department may, with or without notice to any party, cause
testimony to be taken, an inspection of the premises where the injury occurred to be
made, or the time books and payrolls of the employer to be examined by any
examiner, and may direct any employee claiming compensation to be examined by
a physician, chiropractor, psychologist, dentist, physician assistant, advanced
practice nurse prescriber, or podiatrist. The testimony so taken, and the results of
any such inspection or examination, shall. be reported to the department for its
consideration upon final hearing. All ex parte testimony taken by the department
shall be reduced to writing, and any party shall have opportunity to rebut that
testimony on final hearing.

. History: 1971 c.148; 1971 c. 213 5. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 c. 199, 200; 1977 c. 29, 195, 273; 1979
c. 278; 1981 c. 92, 314; 1981 c. 317 5. 2802; 1981 c. 380; 1981 c. 391 5. 211; 1985 a. 83; 1989 a. 64, 139, 359; 1991 a. 85; 1993 a. 81, 492; 1995 a. 27, 117; 1997 a. 38, 191,
237; 1999 a. 9; 2001 a. 37. ) :

SECTION I4. 102.17 (1) (g) of the statutes is amended to read:

102.17 (1) (g) Whenever the testimony presented at any hearing indicates a
dispute;-eris-such-as-to-ereate or creates a doubt as to the extent or cause of disability
or death, the department may direct that the injured employee be examined oz, that
an autopsy be performed, or that an opinion ef-a-physician-chiropractor-dentist;
psychelogist-or pediatrist be obtained without examination or autopsy, by or from an

impartial, competent physician, chiropractor, dentist, psychologist, physician

assistant, advanced practice nurse prescriber, or podiatrist designated by the

department who is not under contract with or regularly employed by a compensation
insurance carrier or self-insured employer. The expense of such the examination,
autopsy, or opinion shall be paid by the employer or, if the employee claims
compensation under s. 102.81, from the uninsured employers fund. The report of

such the examination, autopsy, or opinion shall be transmitted in writing to the
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department and a copy thereof of the report shall be furnished by the department to

each party, who shall have an opportunity to rebut such report on further hearing.

History: 1971 c. 148; 1971 c. 213 s. 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 ¢. 199, 200; 1977 c. 29, 195, 273; 1979
c. 278, 1981 c. 92, 314; 1981 ¢. 317 5. 2202; 1981 c. 380; 1981 c. 391 5. 211; 1985 a. 83; 1989 a. 64, 139, 359; 1991 a. 85; 1993 a. 81, 492; 1995 a, 27, 117; 1997 a. 38, 191,

237; 1999 a. 9; 2001 a. 37.
(END OF INSERT)

(INSERT 9-2)

4

SECTION Rﬂ 102.29 (3) of the statutes is amended to read:

102.29 (3) Nothing in this chapter shall prevent an employee from taking the
compensation he-er-she that the employee may be entitled to under it this chapter
and also maintaining a civil action against any physician, chiropractor, psychologist,

dentist, physician assistant, advanced practice nurse prescriber, or podiatrist for

malpractice.

History: 1975 c. 147 5. 24, 54; 1977 c. 195, 1979 c. 323 5. 33; 1981 c. 92; 1985 a. 83 5. 44; 1985 a 3325, 253; 1987 a. 179; 1989 a. 64; 1995 a. 117, 289; 1997 . 38; 1999
a.9,14;2001 a. 16, 37.
(END OF INSERT)

(INSERT 12-18)

¥

SECTION ‘ﬁ 102.42 (2) (a) of the statutes is amended to read:

102.42 (2) (a) Where When the employer has notice of an injury and ‘its
relationship to the employment, the employer shall offer to the injured erﬁployee his
or her choice of any physician, chiropractor, psychologist, dentist, physician

assistant, advanced practice nurse prescriber, or podiatrist licensed to practice and
practicing in this state for treatment of the injury. By mutual agreement, the
employee may have the choice of any qualified practitioner not licensed in this state.
In case of emergency, the employer may arrange for treatment without tendering a
choice. After the emergency has passed the employee shall be given his or her choice

of attending practitioner at the earliest opportunity. The employee has the right to
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a 2nd choice of attending practitioner on notice to the employer or its insurance
carrier. Any further choice shall be by mutual agreement. Partners and clinics are
deemed considered to be one practitioner. Treatment by a practitioner on referral

from another practitioner is deemed considered to be treatment by one practitioner.

History: 1971 c. 61; 1973 c. 150, 282; 1975 c. 147; 1977 c. 195 ss. 24 to 28, 45; 1977 c. 273; 1979 ¢. 278; 1981 c. 20; 1987 a. 179; 1989 a. 64; 1995 a. 27 ss. 3743m, 3744,
9130 (4); 1997 a. 3, 38; 1999 a. 9; 2001 a. 37.
(END OF INSERT)

(INSERT A)

Examinations and treatment

Under current law, whenever an employee claims worker’s compensation, the
employee must, on the request of his or her employer or the employer’s worker’s
- compensation carrier, submit to reasonable examinations by physicians,
chiropractors, psychologists, dentistsyor podiatrists (practitioners) provided and
paid for by the employer or insurer. ‘Currently, an employee is entitled to_have a
practitioner provided by himself or herself present at the examination and,receive
a copy of all reports of the examination. Also, under current law, any practitioner
who is present at an emplofe’s examination may be required to testify as to the
results of the examination, and any practitioner who attends a worker’s
compensation claimant for any condition or complaint that is reasonably related to
the condition for which the claimant claims compensation may be required to testify
before DWD. In addition, under current law, any practitioner who attends a worker’s
compensation claimant for any condition or complaint that is reasonably related to
the condition for which the claimant claims compensation may, notwithstanding the
confidentiality of medical and mental health records, furnish information and
reports relative to the claim to the employee, employer, worker’s compensation
insuregpor DWD and, notwithstanding the confidentiality of those records, must
provide that person with any information or written material that is reasonably
related to the claim. Moreover, under current law, if two or more practitioners
disagree as to the extent of an injured employee’s temporary disability, the end of the
employee’s healing period, the employee’s ability to return to work, or the necessity
of further treatment or for a particular type of treatment, DWD may appoint another
practitioner to examine the employee and render an opinion. Furthermore, under
current law, if the testimony presented at a hearing indicates a dispute or creates a
doubt as to the extent or cause of an employee’s disability or death, DWD may direct
that the injured employ(%'\be examined, that an autopsy be performed, or that an
opinion be obtained by an impartial, competent practitioner. Finally, under current
law, subject to certain exceptions, when an employer has notice of an employee’s
injury and its relationship to the employee’s employment, the employer must offer
to the employee his or her choice of any practitioner licensed to practice in this state
and practicing in this state for treatment of the injury.

~
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This bill includes physician assistants and advanced practice nurse prescribers
among the practitioners to which the provisions of current law relating to
examination and treatment of an injured employee apply. Under current law, a
physician assistant is a person licensed to provide medical care with physician
supervision and direction, and an advanced practice nurse prescriber is an advanced
practice nurse who is certified to prescribe drugs.

(END OF INSERT)
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August 7, 2003

Jim:

In addition to incorporating the redraft instructions set forth in your August 4, 2004,
e—mail, this redraft also includes physician assistants and advanced practice nurse

prescribers among the practioners who may examine a worker’s compensation
claimant, as we discussed last week.

I will be on vacation the week of August 11th. If you have any further redraft
instructions, I will incorporate them on my return.

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738

E-mail: gordon.malaise@legis.state.wi.us
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Malaise, Gordon

From: O'Malley, Jim

Sent:  Thursday, September 18, 2003 4:10 PM

To: Malaise, Gordon

Subject: FW: Draft review: LRB 03-3006/P2 Topic: Worker's compensation changes

We are still not sure of all the proposed amendments to Chapter 102, Wis. Stats., which will be approved
by the Worker's Compensation Advisory Council (WCAC). There may need to be another meeting with the WCAC
before the " Agreed Upon Bill  is finalized. Frances Huntley-Cooper, Administrator of the Worker's Compensation
Division, requested me to forward to you the remaining proposed amendments for drafting.

The WCAC agreed to include physician assistants and advance practice nurse prescribers in the same
status as dentists in Chapter 102 as practitioners who injured employees could select for treatment. The WCAC
also wanted to have other necessary sections amended to reflect this change, except for 102.13(1), Wis. Stats.

v The WCAC discussed but did not agree to include physician assistants and advance practice nurse
prescribers as practitioners who should conduct examinations for employers/insurers under s. 102.13(1), Wis.
Stats. On the last draft on page 5 lines 4,5 7,8 and 11 please delete the reference to physicians assistants and
advance practice nurse prescribers.

v The inclusion of physician assistants and advance practice nurse prescribers should remain in ss. 102.13
(1) (b) and (2)(a) as included in the last draft.
- The WCAC did not discuss including physician assistants and advance practice nurse prescribers in s.

102.13(3). We refer to this section as the "tie-breaker provision". We should keep this in the draft and | will advise
you if the WCAC belives this section should not be amended.

On page 12 lines 12 and 12 of the last draft please remove physician assistants and advance practice
nurse prescribers from the amendment to s. 102.17 (1)(d)1. The WCAC agreed to grant these practitioners the
same status as dentists to give opinions and prepare reports. Under current law dentists can give opinions on
diagnosis and necessity of treatment, but not of disability. This means that dentists cannot give opinions about
whether an injury is work-related or the extent of disability resulting from an injury. Physician assistants and
advance practice nurse practitioners should be included lines 14-15 on page 12 of the last draft.

v When the vote was taken the WCAC agreed to amend s. 102.16(2)(d), Wis. Stats. to reduce the standard
deviation from 1.5 to 1.4 used for resolving reasonableness of fee disputes. Please include this in the next draft of
the bill. Concers over this proposed amendment have caused the delay in finalizing the bill.

v You accurately amended s. 102.42(2)(a) Wis. Stats. to include physician assistant and advance practice
nurse prescribers as practitioners employees can select for treatment.

The WCAC agreed to amend s. 102.44 (1) to increase supplemental benefits. In s. 102.44(1) the injury
date should be changed from 1/1/78 to 5/13/80, and the date supplemental benefits should be paid changed from
1/1/80 to 1/1/82. Ss. 102.44(1)(a) and(b) should be changed to provide for a week of disability occuring after
1/1/04 rather than 1/1/02, and the benefit rate increased from $202 per week to $ 233 per week. The WCAC
agreed to increase supplemental benefits to the next statutory increase which was effective 5/13/80 when the
maximum rate was increased from $202 to $233 per week. .

In's. 102.49(5)(a), Wis. Stats., the WCAC agreed to increase the sum for the assessment from $5,000 to
$10,000. .

The WCAC also agreed to amend s. 102.59 (2), Wis. Stats., to increase the assessement from $7,000 to
$10,000.

Thank you for your help with this.

From: Basford, Sarah

Sent: Thursday, August 07, 2003 3:24 PM

To: O'Malley, Jim

Subject: Draft review: LRB 03-3006/P2 Topic: Worker's compensation changes

Following is the PDF version of draft LRB 03-3006/P2 and drafter's note.

09/18/2003
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AN ACT to renumber and amend 102.17 (1) (d) and 102.32 (6); to amend 102.13

(1) (a), 102.13 (1) (b) (intro.), 102.13 (1) (b) 1., 102.13 (1) (b) 3., 102.13 (1) (b) 4.,
102.13 (1) (d) 1., 102.13 (1) (d) 2., 102.13 (1) (d) 3., 102.13 (1) (d) 4., 102.13 (2)
(a), 102.13 (3), 102.16 (2) (a), 102.16 (2) (H, 102.16 (2m) (a), 102.16 (2m) (e),

/ 102.17 (1) (e), 102.17 (1) (g), 102.18 (1) (e), 102.29 (3), 102.31 (2) (a), 102.32 (6m),
102.35 (1), 102.42 (2) (a), 102.81 (1) (a) and 102.82 (1); and o create 102.32 (6)‘}

(d) of the statutes;S,relating to: making various changes in the worker’s

compensation law and granting rule-making authority.

Analysis by the Legislative Reference Bureau

This bill makes various changes relating to the worker’s compensation law, as
administered by the Department of Workforce Development (DWD).

Payment of benefits

Current law requires a party that has been ordered to pay an award of worker’s
compensation to pay the award within 21 days after DWD mails a copy of the order
to the party’s last—known address, unless any party files a petition for review of the
decision. This bill requires a party that has been ordered to pay an award of worker’s
compensation to pay the award within those 21 days, unless that party files a petition
for review of the decision.
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Current law requires worker’s compensation for permanent disability that
results from an injury for which the employer or insurer concedes liability and that
is based on a minimum permanent disability rating promulgated by DWD by rule to
begin within 30 days after the end of the employee’s healing period or within 30 days
after the employer or insurer receives a medical report that provides a permanent
disability rating, whichever is later. Current law also requires worker’s
compensation for permanent disability that results from an injury for which the
employer or insurer does not concede liability or that is based on a permanent
disability rating that is above a minimum permanent disability rating promulgated
by DWD by rule to begin within the later of those 30—day periods, unless the
employer or insurer requests the employee to undergo an independent medical
examination, in which case that compensation must begin within 30 days after the
employer or insurer receives a report of the examination or within 90 days after the
date of the request for examination, whichever is earlier.

This bill eliminates those payment requirements and instead requires worker’s
compensation for permanent disability to begin as follows:

1. Within 30 days after the end of the employee’s healing period, if the employer
or insurer concedes liability for the injury and if the extent of the permanent
disability can be determined based on a minimum permanent disability rating
promulgated by DWD by rule without a medical report that provides the basis for a
permanent disability rating.

2. Within 30 days after the employer or insurer receives a medical report that
provides a permanent disability rating, if the employer or insurer concedes liability
for the injury, but the extent of the permanent disability cannot be determined
without a medical report that provides the basis for a permanent disability rating.

3. According to rules promulgated by DWD in cases in which the employer or
insurer concedes liability for the injury but disputes the extent of permanent
disability.

Under current law, DWD may direct an employer or an employer’s insurer to -
pay unaccrued compensation to an injured employee in advance if DWD determines
that the advance payment is in the best interest of the injured employee. This bill

specifies that DWD may direct advance payment only of unaccrued compensation for
permanent disability.

easonableness of fees and necessity of treatment disputes

' Under current law, DWD has jurisdiction to resolve a dispute between a health
service provider and an insurer or self-insured employer over the reasonableness of
any health service fee charged by the health service provider for services provided
to an injured employee who claims worker’s compensation benefits or over the
necessity of any treatment provided to the employee. This bill prohibits a health
service provider from submitting a fee dispute or a dispute over necessity of
treatment to DWD before all treatment by the health service provider for the
employee’s injury has ended if the amount in controversy, whether based on a single
charge or a combination of charges for one or more days of service, is less than $25.
After all treatment has ended, a health service provider may submit any fee dispute
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or dispute over necessity of treatment to DWD, regardless of the amount in
controversy.

Under current law, DWD may set aside, reverse, or modify a determination as

o the reasonableness of a health service fee charged by a health service provider for

services provided to an injured employee who claims worker’s compensation benefits

or as to the necessity of any treatment provided to such an employee within 30 days

after the determination. This bill permits DWD to set aside, reverse, or modify a

reasonableness of fee or necessity of treatment determination within 60 days after |

the determination on the grounds of mistake.

Examinations and treatment

Under current law, whenever an employee claims worker’s compensation, the
employee must, on the request of his or her employer or the employer’s worker’s
compensation carrier, submit to reasonable examinations by physicians,
chiropractors, psychologists, dentists, or podiatrists (practitioners) provided and
paid for by the employer or insurer. Currently, an employee is entitled to have a
practitioner provided by himself or herself present at the examination and to receive
a copy of all reports of the examination. Also, under current law, pry-peactitiorer

vhe-ts-presemt<at-amr employees-examinatio Ty be-required—to testify as te el
esults of the eXamigation, and any practitioner who attends a—Wworker’s
fompensation claimant for @y condition or complaint that is regserably related to
the condition for which the claimahtclaims compensation maybe required to testify
]fefore DWD. In addition, under current Taw,_any praetitioner who attends a worker’s
¢ompensation claimant for any condition or cplaint that is reasonably related to

the condition for which the claimant clairfis compensatjon may, notwithstanding the

—

D

yq)(wzd.)g
Uhe oo AN RAGT

A N)

smossnm

LA IRAT 53( NETEI -9 AR 0

S\ xyhe

tonfidentiality of medical and aréntal health records;~urnish information and
reports relative to the claifi to the employee, employer, worker’s compensation|
those

vy PO e T IR PO Lo A-ae . '

if two or more practitioners

disagree as to the extent of an injured employee’s temporary disability, the end of the

employee’s healing period, the employee’s ability to return to work, or the necessity
of further treatment or for a particular type of treatment, DWD may appoint another
practitioner to examine the employee and render an opinion.) Furthermore, under
current law, if the testimony presented at a hearing indicates’a dispute or creates a
doubt as to the extent or cause of an employee’s disability or death, DWD may direct
that the injured employee be examined, that an autopsy be performed, or that an
opinion be obtained by an impartial, competent practitioner. Finally, under current
law, subject to certain exceptions, when an employer has notice of an employee’s
injury and its relationship to the employee’s employment, the employer must offer
to the employee his or her choice of any practitioner licensed to practice in this state
and practicing in this state for treatment of the injury.

This bill includes physician assistants and advanced practice nurse prescribers
among the practitioners to which the provisions of current law relating to
examination and treatment of an injured employee appl AN\Under current law, a
physician assistant is a person licensed to provide medical) care with physician
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supervision and direction, and an advanced practice nurse prescriber is an advanced
practice nurse who is certified to prescribe drugs.

Uninsured employer payments

Under current law, if an employee of an employer that is not insured or
self-insured as required by the worker’s compensation law suffers an injury for
which the employer is liable under that law, DWD or a reinsurer retained by DWD
must pay to the injured employee or the employee’s dependents benefits in an
amount equal to the worker’s compensation that is owed by the uninsured employer,
and the uninsured employer must reimburse DWD for the amount of benefits paid,
less any amounts that the employee repays DWD from any compensation recovered
from the uninsured employer or a third party. This bill requires an uninsured
employer, in addition, to reimburse DWD for any expenses paid by DWD in
administering the employee’s claim.

Program administration

Current law requires employers that are subject to the worker’s compensation
law to keep records of all accidents causing death or disability of an employee while
performing services growing out of and incidental to the employee’s employment;
requires insurers and self-insured employers to keep records of all payments made
under the worker’s compensation law; and requires reports based on those records
to be furnished to DWD at the times and in the manner that DWD may require by
rule or general order. An employer or insurer that fails to keep those records or to
make those reports is subject to a forfeiture of not less than $10 nor more than $100
for each offense. This bill permits DWD to waive or reduce a forfeiture imposed for
failure to keep those records or to make those reports if the employer or insurer
requests a waiver or reduction of the forfeiture within 45 days after notice of the
forfeiture is mailed to the employer or insurance company and shows that the
violation was due to mistake or an absence of information.

Under current law, if an insurer cancels or terminates a worker’s compensation
insurance policy, the insurer must provide notice of the cancellation or termination
to DWD or, if DWD so provides by rule, to the Wisconsin Compensation Rating
Bureau (WCRB), which is a rate service organization licensed by the Commissioner
of Insurance to establish worker’s compensation premium rates. Currently, notice
of cancellation or termination of a worker’s compensation insurance policy may be
served personally on DWD at its office in Madison or sent to DWD or WCRB by
certified mail or facsimile machine transmission. This bill permits that notice, in
addition, to be send to DWD or WCRB by electronic mail or by any electronic,
magnetic, or other medium approved by DWD.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

. o atutes js"amende
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SECTION 1

XCept as provided in sub. (4), whenever compensation 1 Pmed

by an ‘exployee, the employee shall, upon the written request of the efployee’s

SECTION 2. 102.13 (1) (b) (intro.) of the statutes is amended to read:

102.13 (1) (b) (intro.) An employer or insurer who requests that an employee
submit to reasonable exémination under par. (a) or (am) shall tender to the employee,
before the examination, all necessary expenses including transportation expenses.
The employee is entitled to have a physician, chiropractor, psychologist, dentist,

physician assistant, advanced practice nurse prescriber, or podiatrist provided by

himself or herself present at the examination and to receive a copy of all reports of
the examination that are prepared by the examining physician, chiropractor,

psychologist, podiatrist, dentis

GTET co®¥ —
%bﬁg&r' vocational expert immediately upon receipt of those reports by the

employer or worker’s compensation insurer. The employee is also entitled to have
a translator provided by himself or herself present at the examination if the

employee has difficulty speaking or understanding the English language. The
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employer’s or insurer’s written request for examination shall notify the employee of

all of the following:

TION-3—102.13 h of the-statutesTsamended toreads N

102.13 (1) (b) 1. The propesed date, time, and place of the-eXamination and the
identity and area of specialization-6F<thie examining physician, chiropractor,
psychologist, dentist, podiatristcphysician assisbast.advanced practice nurse

2Q ho Q o a-al-aszian
DI 8 vOCa vexe P

SECTION 4. 102.13 (1) (b) 3. of the statutes is amended to read:
102.13 (1) (b) 3. The employee’s right to have his or her physician, chiropractor,

psychologist, dentist, physician assistant, advanced practice nurse prescriber. or

podiatrist present at the examination.

ed to read:

1) (b) 4. The employee’s right to receive a copy of a

[examination that prepared by the examipi

physician, chiropractor,

psychologist, dentist, podiatri lcian assistant, advanced practice nurse

prescriber, or v ronal expert immedia mrrecetpt-of these Teports by the

empioyer or worker’s compensation insur:

SECTION 6. 102.13 (1) (d) 1. of the statutes is amended to read:
102.13 (1) (d) 1. Any physician, chiropractor, psychologist, dentist, podiatrist,

physician assistant, advanced practice nurse prescriber, or vocational expert who is

present at any examination under par. (a) or (am) may be required to testify as to the

results thereof of the examination.
SECTION 7. 102.13 (1) (d) 2. of the statutes is amended to read:
102.13 (1) (d) 2. Any physician, chiropractor, psychologist, dentist, physician

assistant, advanced practice nurse prescriber, or podiatrist who attended a worker’s
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SECTION 7
compensation claimant for any condition or complaint reasonably related to the
condition for which the claimant claims compensation may be required to testify
before the department when it the department so directs.

SECTION 8. 102.13 (1) (d) 3. of the statutes is amended to read:
102.13 (1) (d) 3. Notwithstanding any statutory provisions except par. (e), any

physician, chiropractor, psychologist, dentist, physician assistant, advanced

practice nurse prescriber, or podiatrist attending a worker’s compensation claimant

for any condition or complaint reasonably related to the condition for which the
claimant claims compensation may furnish to the employee, employer, worker’s
compensation insurer, or the department information and reports relative to a
compensation claim.

| SECTION 9. 102.13 (1) (d) 4. of the statutes is amended to read:

102.13 (1) (d) 4. The testimony of any physician, chiropractor, psychologist,

dentist, physician assistant, advanced practice nurse prescriber. or podiatrist who
is licensed to practice where he or she resides or practices in any state and the
testimony of any vocational expert may be received in evidence in compensation
proceedings.

SECTION 10. 102.13 (2) (a) of the statutes is amended to read:

102.13 (2) (a) An employee who reports an injury alleged to be work—related
or files an application for hearing waives any physician—patient,
psychologist—patient or chiropractor—patient privilege with respect to any condition
or complaint reasonably related to the condition for Whiéh the employee claims
compensation. Notwithstanding ss. 51.30 and 146.82 and any other 1aw, any
physician, chiropractor, psychologist, dentist, podiatrist, physician assistant,
advanced practice nurse prescriber, hospital, or health care provider shall, within a
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SECTION 10
reasonable time after written request by the employee, employer, worker’s
compensation insurer, or department or its representative, provide that person with
any information or written material reasonably related to any injury for which the
employee claims compensation.

SECTION 11. 102.13 (3) of the statutes is amended to read:

102.13 (3) If 2 or more physicians, chiropractors, psychologists, dentists,
physician assistants, advanced practice nurse prescribers, or podiatrists disagree as
to the extent of an injured employee’s temporary disability, the end of an employee’s
healing period, an employee’s ability to return to work at suitable available
employment, or the necessity for further treatment or for a particular type of
treatment, the department may appoint another physician, chiropractor,

psychologist, dentist, physician assistant, advanced practice nurse prescriber, or

podiatrist to examine the employee and render an opinion as soon as possible. The
department shall promptly notify the parties of this appointment. If the employee
has not returned to work, payment for temporary disability shall continue until the
department receives the opinion. The employer or its insurance carrier or both shall
pay for the examination and opinion. The employer or insurance carrier or both shall

receive appropriate credit for any overpayment to the employee determined by the

department after receipt of the opinion.

SECTION 12. 102.16 (2) (a) of the statutes is amended to read:

102.16 (2) (a) The Except as provided in this paragraph, the department has
Jurisdiction under this subsection, sub. (1m) (a), and s. 102.17 to resolve a dispute
between a health service provider and an insurer or self-insured employer over the
reasonableness of a fee charged by the health service provider for health services

provided to an injured employee who claims benefits under this chapter. A health
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service provider may not submit a fee dispute to the department under this

subsection before all treatment by the health service provider of the employee’s

injury has ended if the amount in controversy, whether based on a single charge or
a combination of charges for one or more days of service, is less than $25. After all
treatment by a health service provider of an employee’s injury has ended, the health

service provider may submit any fee dispute to the department, regardless of the

amount in controversy. The department shall deny payment of a health service fee

that the department determines under this subsection, sub. (1m) (a), or s. 102.18 (1)
(b) to be unreasonable.

(am) A health service provider and an insurer or self-insured employer that
are parties to a fee dispute under this subsection are bound by the department’s
determination under this subsection on the reasonableness of the disputed fee,
unless that determination is set aside on judicial review as provided in par. (). A
health service provider and an insurer or self-insured employer that are parties to
a fee dispute under sub. (1m) (a) are bound by the department’s determination under
sub. (1m) (a) on the reasonableness of the disputed fee, unless that determination is
set aside or modified by the department under sub. (1). An insurer or self-insured
employer that is a party to a fee dispute under s. 102.17 and a health service provider
are bound by the department’s determination under s. 102.18 (1) (b) on the
reasonableness of the disputed fee, unless that determination is set aside, reversed,
or modified by the department under s.\ 102.18 (3) or by the commission under s.
102.18 (3) or (4) or is set aside on judicial review under s. 102.23.

SECTION 13. 102.16 (2) (f) of the statutes is amended to read:

102.16 (2) (f) The Within 30 days after a determination under this subsecvtion,
the department may set aside, reverse, or modify a—determination under this
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SECTION 13

subsection-within 30 days-after the date-of the determination for anv reason that the
department considers sufficient. Within 60 days after a determination under this

subsection, the department may set aside, reverse, or modify the determination on
grounds of mistake. A health service provider, insurer, or self-insured employer that

is aggrieved by a determination of the department under this subsection may seek
judicial review of that determination in the same manner that compensation claims
are reviewed under s. 102.23.

SECTION 14. 102.16 (2m) (a) of the statutes is amended to read:

102.16 (2m) (a) The Except as provided in this paragraph, the department has
jurisdiction under this subsection, sub. (1m) (b), and s. 102.17 to resolve a dispute
between a health service provider and an insurer or self-insured employer over the
necessity of treatment provided for an injured employee who claims benefits under
this chapter. A health service provider may not submit a dispute over necessity of

treatment to the department under this subsection before all treatment by the health

service provider of the employee’s injury has ended if the amount in controversy.

whether based on a single charge or a combination of charges for one or more days

of service, is less than $25. After all treatment by a health service provider of an

employee’s injury has ended, the health service provider may submit any dispute

over necessity of treatment to the department. regardless of the amount in

controversy. The department shall deny payment for any treatment that the
department determines under this subsection, sub. (1m) (b), or s. 102.18 (1) (b) to be
unnecessary. |

(am) A health service provider and an insurer or self-insured employer that
are parties to a dispute under this subsection over the necessity of treatment are

bound by the department’s determination under this subsection on the necessity of
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SECTION 14
that treatment, unless that determination is set aside on judicial review as provided
in par. (e). A health service provider and an insurer or self-insured employer that
are parties to a dispute under sub. (1m) (b) over the necessity of treatment are bound
by the department’s determination under sub. (1m) (b) on the necessity of that
treatment, unless that determinatiop is set aside or modified by the department
under sub. (1). An insurer or self-insured employer that is a party to a dispute under
s. 102.17 over the necessity of treatment and a health service provider are bound by
the department’s determination under s. 102.18 (1) (b) on the necessity of that
treatment, unless that determination is set aside; reversed or modified by the
department under s. 102.18 (3) or by the commission under s. 102.18 (3) or (4) or is
set aside on judicial review under s. 102.23.

SECTION 15.v 102.16 (2m) (e) of the statutes is amended to read:

102.16 (2m) (e) The Within 30 days after a determination under this
subsection, the department may set aside, reverse, or modify a-determination under
thi&s&bseetien—ﬁthin—%days—afteﬁhedateefthe determination for any reason that

the department considers sufficient. Within 60 days after a determination under

this subsection, the department may set aside, reverse, or modify the determination
on grounds of mistake. A health service provider, insurer, or self-insured employer

that is aggrieved by a determination of the department under this subsection may
seek judicial review of that determination in the same manner that compensation

claims are reviewed under s. 102.23.

SECTION 16. 102.17 (1) (d) of the statutes is renumbered 102.17 1)(d@) 1. and

amended to read:
102.17 (1) (d) 1. The contents of certified medical and surgical reports by

physicians, podiatrists, surgeons, dentists, psychologists, physician assistants,
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: Nurse peescvihocy —
1 advanced practice nurse prescribers, and chiropractors licensed in and practicing in
2 this state, and of certified reports by ekperts concerning loss of earning capacity
3 under s. 102.44 (2) and (3), presented by % party for compensation constitute prima
4 facie evidence as to the matter contained ih them those reports, subject to any rules
5 and limitations the department prescribes. Certified reports of physicians,
6 podiatrists, surgeons, dentisfs, psychologists, physician assistants, advanced

7 practice nurse prescribers, and chiropractors, wherever licensed and practicing, who

8 have examined or treated the claimant, and bf experts, if the practitioner or expert
9 consents to subject-himself-or herself being\subjected to cross—examination also

10 constitute prima facie evidence as to the matier contained in them those rex)orts‘i
Kegp scete

11) Certified reports of physicians, podiatrists, §urgeons, psychologists@@g@@y

nd chiropractors are admissible as

13 evidence of the diagnosis, necessity of the treatment, and cause and extent of the
14 disability. Certified reports by doctors of dentistryjare admissible as evidence of the
Yo Caunr andl LY &

@ diagnosis and necessity for of treatment but not of:f\disability. Any physician,
16 podiatrist, surgeon, dentist, psychologist, chiropractor, physician assistant,
17 advanced practice nurse prescriber, or expert who knowingly makes a false
18 statement of fact or opinion in such a certified report may be fined or imprisoned, or

19 both, under s. 943.395.

20 2. The record of a hospital or sanatorium in thié state operated-by-any
21

22 of any other hespital-or sanatorium-in this state which that is satisfactory to the
23 department, established by certificate, affidavit, or testimony of the supervising
24 officer er of the hospital or sanitorium, any other person having charge of such

25 records the record, or of a physician, podiatrist, surgeon, dentist, psychologist,

tomma
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SECTION 16

physician assistant, advanced practice nurse prescriber, or chiropractor to be the
record of the patient in question, and made in the regular course of examination or
treatment of sueh the patient, constitutes prima facie evidence in-any werker’s
compensation-proeeeding as to the matter contained in it the record, to the extent
that it the record is otherwise competent and relevant.

3. The department may, by rule, establish the qualifications of and the form
used for certified reports submitted by experts who provide information concerning
loss of earning capacity under s. 102.44 (2) and (3). The department may not admit
into evidence a certified report of a practitioner or other expert or a record of a
hospital or sanatorium that was not filed with the department and all parties in
interest at least 15 days before the date of the hearing, unless the department is
satisfied that there is good cause for the failure to file the report.

SECTION 17. 102.17 (1) (e) of the statutes is amended to:read:

102.17 (1) (e) The department may, with or without notice to any party, cause
testimony to be taken, an inspection of the premises where the injury occurred to be
made, or the time books and payrolls of the employer to be examined by any
examiner, and may direct any employee claiming compensation to be examined by
a physician, chiropractor, psychologist, dentist, physician assistant, advanced
practice nurse prescriber, or podiatrist. The testimony so taken, and the results of
any such inspection or examination, shall be reported to the department for its
consideration upon final hearing. All ex parte testimony taken by the department
shall be reduced to Writing; and any party shall have opportunity to rebut that
testimony on final hearing.

SECTION 18. 102.17 (1) (g) of the statutes is amended to read:
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102.17 (1) (g) Whenever the testimony presented at any hearing indicates a
dispute;-erissuch-as-to-ereate or creates a doubt as to the extent or cause of disability
or death, the department may direct that thé injured employee be examined or, that
an autopsy be performed, or that an opinion of a-physician;-chiropractor, dentist,
psyehologist-or-pediatrist be obtained without examination or autopsy, by or from an
impartial, competent physician, chiropractor, dentist, psychologist, physician

assistant, advanced practice nurse prescriber, or podiatrist designated by the

department who is not under contract with or regularly employed by a compensation

insurance carrier or self-insured employer. The expense of such the examination,

autopsy, or opinion shall be paid by the employer or, if the employee claims

compensation under s. 102.81, from the uninsured employers fund. The report of

such the examination, autopsy, or opinion shall be transmitted in writing to the
department and a copy thereof of the report shall be furnished by the department to
each party, who shall have an opportunity to rebut such report on further hearing.

SECTION 19. 102.18 (1) (e) of the statutes is amended to read:

102.18 (1) (e) Except as provided in s. 102.21, if the department orders a party
to pay an award of (mmp_ensation, the party shall pay the award no later than 21 days
after the date on which the order is maﬂed to the last-known address of the party,
unless a the party files a petition for review under sub. (3). This paragraph applies
to all awards of compensation ordered by the department, whether the award results
from a hearing, the default of a party, or a Vcompromise or stipulation confirmed by
the department.

SEcCTION 20. 102.29 (3) of the statutes is amended to read:

102.29 (3) Nothing in this chapter shall prevent an employee from taking the

compensation he-ershe that the employee may be entitled to under it this chapter
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and also maintaining a civil action against any physician, chiropractor, psychologist,

dentist, physician assistant, advanced practice nurse prescriber, or podiatrist for

malpractice.

SECTION 21. 102.31 (2) (a) of the statutes is amended to read:

102.31 (2) (a) No party to a contract of insurance may cancel it the contract
within the contract period or terminate or not renew it the .contract upon the
expiration date until a notice in writing is given to the other party fixing the proposed
date of cancellation or declaring that the party intends to terminate or does not
intend to renew the policy upon expiration. Except as provided in par. (b), when an
insurance company does not renew a policy upon expiration, the nonrenewal is not
effective until 60 days after the insurance company has given written notice of the
nonrenewal to the insured employer and the department. Cancellation or
termination of a policy by an insurance company for any reason other than
nonrenewal is not effective until 30 days after the insurance company has given
written notice of the cancellation or termination to the insured employer and the
department. Notice to the department may be given either by personal service of the

notice upon the department at its office in Madison ex, by sending the notice by
facsimile machine transmission-or certified mail addressed to the department at its
office in Madison, or by transmitting the notice to the department at its office in
Madison by facsimile machine transmission, electronic mail, or any electronic,

magnetic, or other medium approved by the department. The department may

provide by rule that the notice of cancellation or termination be given by certified
mail-orfaesimile-machine transmission to the Wisconsin compensation rating

bureau rather than to the department and that the notice of cancellation or

termination be given to the Wisconsin compensation rating bureau by certified mail,
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facsimile machine transmission, electronic mail, or other medium approved by the

department after consultation with the Wisconsin compensation rating bureau.

Whenever the Wisconsin compensation rating bureaﬁ receives such a notice of
cancellation or termination it shall immediately notify the department of the notice
of cancellation or termination.

SECTION 22. 102.32 (6) of the statutes is renumbered 102.32 (6) (a) and
amended to read:

102.32 (6) (a) If compensation is due for permanent disability following an

injury or if death benefits are payable, payments shall be made to the employee or

dependent on a monthly basis:

from-an-injury for whieh as provided in pars. (b) to (e).

(b) Subject to par. (d), if the employer or the employer’s insurer concedes

liability and-thatis for an injury that results in permanent disability and if the extent
of the permanent disability can be determined based on a minimum permanent
disability rating promulgated by the department by rule without a medical report

the provides the basis for that rating, compensation for permanent disability shall

begin within 30 days after the end of the employee’s healing period er,

(c) Subject to par. (d), if the employer or the emplover’s insurer concedes

liability for an injury that results in permanent disability, but the extent of the

permanent disability cannot be determined without a medical report that provides

the basis for a minimum permanent disability rating nromulgated by the

department by rule, compensation for permanent disability shall begin within 30

days after the employer or the employer’s insurer receives a medical report that

provides a permanent disability ratings;—whichever-is-later— Compensation for
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SECTION 22

(e) Payments for permanent disability, including payments based on minimum

permanent disability ratings promulgated by the department by rule, shall continue
on a monthly basis and shall accrue and be payable between intermittent periods of
temporary disability so ldng as the employer or insurer knows the nature of the
permanent disability.

SECTION 23. 102.32 (6) (d) of the statutes is created to read:

102.32 (6) (d) The department shall promulgate rules for determining when
compensation for permanent disability shall begin in cases in which the employer or
the émployer’s insurer concedes liability, but disputes the extent of permanent
disability.

SECTION 24. 102.32 (6m) of the statutes is amended to read:

102.32 (6m) The department may direct an advance on a payment of unaccrued
compensation for permanent disability or death benefits if the department
de.termines that the advance payment is in the best interest of the injured employee
or the employee’s dependents. In directing the advance, the department shall give
the employer or the employer’s insurer an interest credit against its liability. The

credit shall be computed at 7%.
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SECTION 25

SECTION 25. 102.35 (1) of the statutes is amended to read:
102.35 (1) Every employer and every insurance company that fails to keep the
records or to make the reports required by this chapter or that knowingly falsifies

such records or makes false reports shall forfeit to the state not less than $10 nor

more than $100 for each offense. The department may waive or reduce a forfeiture

imposed under this subsection if the employer or insurance company that violated
this subsection requests a waiver or reduction of the forfeiture within 45 days after

notice of the forfeiture is mailed to the employer or insurance company and shows

that the violation was due to mistake or an absence of information.

SECTION 26. 102.42 (2) (a) of the statutes is amended to read:

102.42 (2) (a) Where When the employer has notice of an injury and its
relationship to the employment, the employer shall offer to the injured employee his
or her choice of ahy physician, chiropractor, psychdlogist, dentist, physician
assistant, advanced practice nurse prescriber, or podiatrist licensed to practice and
practicing in this state for treatment of the injury. By mutual agreemeht, the
employee may have the choice of any qualified practitioner not licensed in this state.
In case of emergency, the employer may arrange for treatment without tendering a
choice. After the emergency has passed the employee shall be given his or her choice
of attending practitioner at the earliest opportunity. The employee has the right to
a 2nd choice of attending practitioner on notice to the employer or its insurance
carrier. Any further choice shall be by mutual agreement. Partners and clinics are
deemed considered to be one practitioner. Treatment by a practitioner on referral

from another practitioner is deemed considered to be treatment by one practitioner.

SECTION 27. 102.81 (1) (a) of the statutes is amended to read:
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SECTION 27

102.81 (1) (a) If an employee of an uninsured employer, other than an employee
who is eligible to receive alternative benefits under s. 102.28 (3), suffers an injury for
which the uninsured employer is liable under s. 102.03, the department or the
department’s reinsurer shall pay to or on behalf of the injured employee or to the
employee’s dependents an amount equal to the compensation owed them by the
uninsured employer under this chapter except penalties and interest due under ss.
102.16 (3), 102.18 (1) (b) and (bp), 102.22 (1), 102.35 (3), 102.57, and 102.60.

SECTION 28. 102.82 (1) of the statutes is amended to read:

102.82 (1) An uninsured employer shall reimburse the department for any
payment made under s. 102.81 (1) to or on behalf of an employee of the uninsured
employer or to an employee’s dependents and for any expenses paid bv the

department in administering the claim of the employee or dependents, less amounts
repaid by the employee or dependents under s. 102.81 (4) (b). The reimbursement

owed under this subsection is due within 30 days after the date on which the
department notifies the uninsured employer that the reimbursement is owed.
Interest shall accrue on amounts not paid when due at the rate of 1% per month.

SECTION 29. Initial applicability.

(1) FEE DISPUTES AND NECESSITY OF TREATMENT DISPUTES.

(a) The treatment of section 102.16 (2) (a)land (2m) (a) of the statutes first
applies to fee disputes and necessity of treatment disputes submitted to the
department of workforce development on the effective date of this paragraph.

(b) The treatment of section 102.16 (2) (f) and (2m) (e) of the statutes first
applies to fee dispute and necessity of treatment dispute determinations made by the
department of workforce development 30 days before the effective date of this

paragraph.
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SECTION 29

(2) PAYMENT OF AWARDS. The treatment of section 102.18 ( 1) (e) of the statutes

first applies to orders awarding worker’s compensation mailed to a party on the
effective date of this subsection.

(3) PERMANENT DISABILITY PAYMENTS. The renumbering and amendment of

section 102.32 (6) of the statutes and the treatment of section 102.32 (6m) of the

statutes first apply to compensation for permanent disability that becomes due on

the effective date of this subsection.
SEcTION 30. Effective date.

(1) This act takes effect on January 1, 2004, or on the day after publication,

whichever is later.

(END)
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3
SECTION U, 102.13 (2) (b)Jof the statutes is amended to read:

102.13 (2) (b) A phys1c1an churopractor podiatrist, psychologist, dentist,

< physician assistant, advances practice nurse prescriber, hospitalfor health service
provider shall furnish a legible, certified duplicate of the written material requested
under par. (a) upon payment of the actual costs of preparing the certified duplicate,
not to exceed the greater of 45 cents per page or $7.50 per request, plus the actual
costs of postage. Any person who refuses to provide certified duplicates of written
material in the person’s custody that is requested under par. (a) shall be liable for
reasonable and necessary costs and, notwithstanding s. 814.04 (1), reasonable

attorney fees incurred in enforcing the requester’s right to the duplicates under par.

(a).

History: 1973 c. 272, 282; 1975 ¢. 147; 1977 ¢. 29; 1979 ¢. 102 5. 236 (3); 1979 ¢. 278; 1981 c. 92; 1983 a. 98, 279; 1985 a. 83; 1987 a, 179; 1989 a. 64,359; 1991 a. 85;

1993 a. 81; 1997 a. 38.
(INSERT 9-22)

(END OF INSERT)

i

SECTION $ 102.16 (2) (d) of the statutes is amended to read:

102.16 (2) (d) The department shall analyze the information provided to the
department under par. (¢) according to the criteria provided in this paragraph to
determine the reasonableness of the disputed fee. The department shall determine
that a disputed fee is reasonable and order that the disputed fee be paid if that fee
i at or below the mean fee for the health service procedure for which the disputed
fee was charged, plus 15 1.4 standard deviations from that mean, as shown by data

from a database that is certified by the department under par. (h). The department



shall determine that a disputed fee is unreasonable and order that a reasonable fee
be paid if the disputed fee is above the mean fee for the health service procedure for
which the disputed fee was charged, plus 15 1.4 standard deviations from that mean,
as shown by data from a database that is certified by the department under par. (h),
unless the health service provider proves to the satisfaction of the department that
a higher fee is justified because the service provided in the disputed case was more

difficult or more complicated to provide than in the usual case.

History: 1975 c. 147, 200; 1977 c. 195; 1981 c. 92, 314; 1983 a. 98; 1985 a. 83; 1989 a. 64; 1991 a. 85; 1993 a. 81; 1995 a. 117; 1997 a. 38; 1999 a. 14, 185; 2001 a. 37.
(INSERT 18-23)

¥
SECTION §. 102.44 (1) (intro.) of the statutes is amended to read:

102.44 (1) (intro.) Notwithstanding any other provision of this chapter, every
employee who is receiving compensation under this chapter for permanent total
disability or continuous temporary total disabilii;y more than 24 months after the
date of injury resulting from an injury which occurred prior to January-1-1978. May
13, 1980, shall receive supplemental benefits which shall be payable in the first
instance by the employer or the employer’s insurance carrier, or in the case of
benefits payable to an employee under s. 102.66, shall be paid by the department out
of the fund created under s. 102.65. These supplemental benefits shall be paid only

for weeks of disability occurring after January 1, 1980 1982 and shall continue

during the period of such total disability subsequent to that date.

History: 1971 c. 148; 1973 c. 15&75 c. 147 ss. 33, 54, 57; 1975 ¢. 199; 1977 c. 195; 1979 ¢. 278; 1981 c. 92; 1983 a. 98; 1991 a. 85; 1995 a. 117; 2001 a. 37.

SECTION 4. 102.44 (1) (a) of the statutes is amended to read:
102.44 (1) (a) If such employee is receiving the maximum weekly benefits in

effect at the time of the injury, the supplemental benefit for a week of disability



occurring after January 1, 2002 2004, shall be an amount which, when added to the
regular benefit established for the case, shall equal $202 $233.

History: 1971 c. 148; 1973 c. 150%75 c. 147 ss. 33, 54, 57; 1975_f. 199; 1977 ¢. 195; 1979 c. 278; 1981 c. 92; 1983 a. 98; 1991 a. 85; 1995 a. 117; 2001 a. 37.

SECTION §. 102.44 (1) (b)"of the statutes is amended to read:
102.44 (1) (b) If such employee is receiving a weekly benefit which is less than
the maximum benefit which was in effect on the date of the injury, the supplemental

benefit for a week of disability occurring after January 1, 2002 2004, shall be an

amount sufficient to bring the total weekly benefits to the same proportion of $202
$233 as the employee’s weekly benefit bears to the maximum in effect on the date of
injury.

History: 1971 c. 148; 1973 c. 150;&5 c. 147 ss. 33, 54, 57; 1975f. 199; 1977 c. 195; 1979 c. 278; 1981 c. 92; 1983 a. 98; 1991 a. 85; 1995 a. 117; 2001 a, 37.

SECTION B. 102.49 (5) (a)’of the statutes is amended to read:

102.49 (5) (a) In each case of injury resulting in death, the employer or insurer
shall pay into the state treasury the sum of $5,000 $10,000.

History: 1971 c. 260 5. 92 (4); 197¢E147, 199;1977 c. 19? 1979 ¢. 110 s. 60 (13); 1979 c. 278, 355; 1985 a. 83; 1991 a. 85; 1993 a, 492; 1997 a. 253.

SECTION f{. 102.59 (2)'of the statutes is amended to read:
102.59 (2) In the case of the loss or of the total impairment of a hand, arm, foot,

leg, or eye, the employer shall pay $7,0600 $10,000 into the state treasury. The
payment shall be made in all such cases regardless of whether the employee, or the

employee’s dependent or personal representative commences action against a 3rd
party as provided in s. 102.29.

History: 1971 c. 148; 1971 . 260 5. 92 (4); 1973 ¢. 150; 1975 ¢. 147; 1977 c. 195; 1981 c. 92; 1985 a. 83, 173; 1987 a. 179; 2001 a. 37.
(END OF INSERT)

(INSERT A-1)

Under current law, DWD is required to determine the reasonableness of a
disputed fee by comparing the disputed fee to the mean fee for the procedure for
which the disputed fee was charged, as shown by data from a database certified by
DWD. If the disputed fee is at or below the mean fee, plus 1.5 standard deviations
from that mean, DWD shall determine that the disputed fee is reasonable and order



the fee to be paid. If the disputed fee is above the mean fee, plus 1.5 standard
deviations from that mean, DWD shall determine that the disputed fee is
unreasonable and order that a reasonable fee be paid, unless the health service
provider proves that a higher fee is justified. This bill lowers the standard deviations
used to determine the reasonableness of a disputed health service fee to 1.4 standard
deviations from the mean.

(END OF INSERT)

(INSERT A-2)

Supplemental benefits; disability or death payments

Under current law, temporary and permanent disability benefits are subject to
maximum weekly compensation rates specified in statute. Currently, an injured
employee who is receiving the maximum weekly benefit in effect at the time of the
injury for permanent total disability or continuous temporary total disability
resulting from an injury that occurred before January 1, 197 8‘,’ is entitled to receive
supplemental benefits in an amount that, when added to the employee’s regular
benefits, equals $202¥ This bill makes an employee who is injured prior to May 13,
1980, eligible for those supplemental benefits. The bill also increases the
supplemental benefit amount for a week of disability occurring after January 1,
2004, to an amount that, when added to the employee’s regular benefits, equals $233.‘/

Under current law, those supplemental benefits are payable in the first
instance by the employer or insurer, except that, if an otherwise meritorious claim
is barred by the statute of limitations, if the status or existence of the employer or
insurer cannot be determined, or if there is otherwise no adequate remedy, those
supplemental benefits are payable by DWD from the Work Mhjury Stipplemental
Benefit Fund, which consists of moneys that an employer or insurer is required to
pay into the state treasury in cases of injuries resulting in death or in the loss or total
impairment of a hand, arm, foot, leg, or eye. Specifically, current law requires an
employer to pay into the state treasury $5,000 in each case of injury resulting in
death and $7,000 in each case of injury resulting in the loss or total impairment of
a hand, arm, foot, leg, or eye. This bill increases those amounts to $10,000.

(END OF INSERT)

(INSERT A-3)

In addition, under current law, a certified report of a practitioner who has
examined or treated an injured employee is admissible as evidence of the diagnosis,
the necessity of treatment, and the cause and extent of disability of the injured
employee, except that a certified report of a dentist is admissible as evidence of the



diagnosis and the necessity of treatment, but not of the cause and extent of disability,
of the injured employee. (y

(END OF INSERT)
(INSERT A-4)

, except that the bill does not permit an employer to request that an employee
submit to an £xamination by a physician assistant or an advanced practice nurse
prescriber(@ng,the bill provides that a certified report of a physician assistant or an
advanced practice nurse prescriber who has examined or treated an injured
employee is admissible as evidence of the diagnosis and necessity of treatment, but
not of the cause and extent of disability, of the injured employee

(END OF INSERT)



